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DISCUSSION:  The employment-based immigrant visa petition was denied by the Director,
Vermont Service Center, and is now before the Associate Commissioner for Examinations on
appeal. The appeal will be dismissed.

The petitioner seeks classification pursuant to section 203(b)(2) of the Immigration and Nationality
Act (the Act), 8 U.S.C. 1153(b)(2), as a member of the professions holding an advanced degree.
The petitioner seeks employment as an accountant. As of the petition’s filing date, the petitioner
worked at Cora’s Tax and Accounting Services, Philadelphia, Pennsylvania. The petitioner asserts
that an exemption from the requirement of a job offer, and thus of a labor certification, is in the
national interest of the United States. The director found that the petitioner qualifies for
classification as a member of the professions holding an advanced degree, but that the petitioner has
not established that an exemption from the requirement of a job offer would be in the national
interest of the United States.

Section 203(b) of the Act states in pertinent part that:

(2) Aliens Who Are Members of the Professions Holding Advanced Degrees or Aliens of
Exceptional Ability. --

(A) In General. -- Visas shall be made available . . . to qualified immigrants who are
members of the professions holding advanced degrees or their equivalent or who
because of their exceptional ability in the sciences, arts, or business, will
substantially benefit prospectively the national economy, cultural or educational
interests, or welfare of the United States, and whose services in the sclences, arts,
professions, or business are sought by an employer in the United States.

(B) Waiver of Job Offer.

(i) . . . the Attorney General may, when the Attorney General deems it to be
in the national interest, waive the requirements of subparagraph (A) that an
alien’s services in the sciences, arts, professions, or business be sought by an
employer in the United States.

The director did not dispute that the petitioner qualifies as a member of the professions holding an
advanced degree. The sole issue in contention is whether the petitioner has established that a
waiver of the job offer requirement, and thus a labor certification, is in the national interest.

Neither the statute nor Service regulations define the term “national interest” Additionally,
Congress did not provide a specific definition of “in the national interest.” The Committee on the
Judiciary merely noted in its report to the Senate that the committee had “focused on national
interest by increasing the number and proportion of visas for immigrants who would benefit the
United States economically and otherwise. .. .” S. Rep. No. 55, 101st Cong., 1st Sess., 11 (1989).
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Supplementary information to Service regulations implementing the Immigration Act of 1990
(IMMACT), published at 56 Fed. Reg. 60897, 60900 (November 29, 1991), states:

The Service believes it appropriate to leave the application of this test as flexible as possible,
although clearly an alien seeking to meet the [national interest] standard must make a
showing significantly above that necessary to prove the “prospective national benefit”
[required of aliens secking to qualify as “exceptional.”] The burden will rest with the alien to
establish that exemption from, or waiver of, the job offer will be in the national interest.
Each case is to be judged on its own merits.

Matter of New York State Dept. of Transportation, 22 1&N Dec. 215 (Comm. 1998), has set forth
several factors which must be considered when evaluating a request for a national interest waiver.
First, it must be shown that the alien seeks employment in an areca of substantial intrinsic merit.
Next, it must be shown that the proposed benefit will be national in scope. Finally, the petitioner
seeking the waiver must establish that the alien will serve the national interest to a substantially
greater degree than would an available U.S. worker having the same minimum qualifications.

It must be noted that, while the national interest waiver hinges on prospective national benefit, it
clearly must be established that the alien’s past record justifies projections of future benefit to the
national interest. The petitioner’s subjective assurance that the alien will, in the future, serve the
national interest cannot suffice to establish prospective national benefit. The inclusion of the term
“prospective” is used here to require future contributions by the alien, rather than to facilitate the
entry of an alien with no demonstrable prior achievements, and whose benefit to the national
interest would thus be entirely speculative.

The petitioner states that he has had “several long-term and short-term assignments in the area of
accounting and taxation” since 1985, including work at accounting firms, software companies,
and preparation of “tax returns for individuals and small businesses.” The petitioner submits
documents relating to his education and his training as an accountant, as well as computer-related
coursework he has undertaken. The petitioner also submits letters from various employers,
confirming his accounting experience. This evidence demonstrates that the petitioner 1s a
qualified accountant with an advanced degree (a Master of Business Administration degree from
West Chester University), but it does not demonstrate that the petitioner stands apart from other
qualified accountants to the extent that it would be in the national interest to waive the statutory
job offer requirement.

The director requested further evidence that the petitioner has met the guidelines published in
Matter of New York State Dept. of Transportation. In response, the petitioner resubmitted copies of
documents already in the record. The petitioner repeated that he seeks a national interest waiver but
did not explain why such a waiver was in order.

The director denied the petition, acknowledging that the petitioner has had a successful carcer in
accounting, but finding that the petitioner has not shown that a waiver of the job offer
requirement would be in the national interest. On appeal, the petitioner states that employers in
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northern Texas “are seeking people who possess noteworthy academic credentials and good work
experience like mine. . . . I will not have a problem securing a job in the Accounting field. My
qualifications and work experience stand to benefit the economy of North Texas, and therefore
the economy of the country.” The petitioner submits copies of classified newspaper
advertisements, showing that several employers in northern Texas are seeking to employ
accountants,

If there is, in fact, a substantial demand for accountants in northern Texas, then it would seem
that an employer in that area could readily obtain a labor certification on the beneficiary’s behalf,
and then file a petition based on that labor certification. A shortage of qualified workers in a
given field, regardless of the nature of the occupation, does not constitute grounds for a national
interest waiver. Given that the labor certification process was designed to address the issue of
worker shortages, a shortage of qualified workers is an argument for obtaining rather than waiving a
labor certification. See Matter of New York State Dept. of Transportation, supra.

The petitioner is a qualified and experienced accountant, but accountants, as a rule, are subject to
the statutory job offer requirement. The petitioner’s choice of occupation does not automatically
qualify him for a waiver of that requirement, and he has not shown what he has to offer that
countless other qualified accountants cannot also provide.

As is clear from a plain reading of the statute, it was not the intent of Congress that every person
qualified to engage in a profession in the United States should be exempt from the requirement of a
Job offer based on national interest. Likewise, it does not appear to have been the intent of
Congress to grant national interest waivers on the basis of the overall importance of a given
profession, rather than on the merits of the individual alien. On the basis of the evidence submitted,
the petitioner has not established that a waiver of the requirement of an approved labor certification
will be in the national interest of the United States.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8
U.S.C. 1361. The petitioner has not sustained that burden.

This denial is without prejudice to the filing of a new petition by a United States employer
accompanied by a labor certification issued by the Department of Labor, appropriate supporting

evidence and fee.

ORDER: The appeal is dismissed.

' Section 203(b)(2)(B)(ii) of the Act has created a limited exception for certain physicians. This exception does not
apply to accountants and is therefore not relevant in this proceeding.



